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WALSH, J.

Before the Court 1is the objection of the Plan
Adm ni strator of Md-Anerican Waste Systens, Inc.! (“M d- Aneri can”
or “Debtor”) to the proof of claimfiled by Christopher L. Wite
(“Waite”) (claim No. 00420) for the paynent of salary and other
fringe benefits (the “Enploynent Caini). The Enploynent C ai mwas
originally filed in the amunt of $5,863,115.26. As a result of
this Court’s January 3, 2001 opinion and order in this matter, at
t he subsequent trial Wiite reduced his claimto $884,500. The Pl an
Adm ni strator chal |l enges the anmount and validity of the Enpl oynment
Cl ai mand asserts that any allowed portion of the Enpl oynent C aim
shoul d be equi tably subordi nated pursuant to 11 U. S. C. 8510(c)(1).?2
The parties submtted a joint pre-trial order® and an evidentiary

hearing was held Cctober 23, and 24, 2001.% Subsequently the

! The Plan Adm nistrator’s objections to the Wite claim are:
(1) Md-Amrerican Waste Systens Inc.’s Second Cbjection to
Proofs of Claimof Former Officers and Directors dated April
23, 1998 (Doc. 780, original entry Doc. 778) and (2) Md-
American’s Suppl enental Cbjections to C aim Nunber 00420 of
Chri stopher L. White (Doc. 902, original entry Doc. 900).

2 Herei nafter, unless otherwi se indicated, all references to
“8 7 are to a section of the Bankruptcy Code, 11 U. S. C
§101 et. seq.

3 Joint Pre-Trial Order (Doc. 1128)

4 Both live and deposition testinmony was presented at the
hearing. The follow ng w tnesses gave testinony:

Li ve:
Christopher L. Wite (“Wite”): Fornmer CEO, President and
Chai rman of Board of Directors for M d-Anerican.
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parties subnmtted post-trial briefs® and proposed findi ngs of fact

and conclusions of law ® For the reasons discussed below |

Deposi tion:

Gene Meredith (“Meredith”): Chairman and CEO of M d- Ameri can
from February 1996 until fall of 1997. Board nenber since
Novenber 1995. M. Meredith has an extensive nmanagenent and
operational background in the waste nanagenent industry.

Thomas Brown (“Brown”): A director of Md-Anmerican since 1990.

Jack Bjerke, Esq. (“Bjerke”): Corporate Counsel to Md-
American. Kept the mnutes of all Board M nutes.

Grant Troja (“Troja”): Adirector of Md-Anerican since 1994.
Former CFO of Coca Cola Bottling G oup.

Martin Garcia (“Garcia”): A director of Md-Anerican since
Novenber 1995. Fornmer litigation attorney.

Richard Puricelli (“Puricelli”): A director of Md-Anmerican
si nce November 1995. A former turn-around consultant.

Citations to the transcript will be in the form (Tr. Nane,
Page: Li ne.)

Citations to admtted exhibits wll be:
Wiite's Exhibits: (Wite #)
Plan Adm nistrator’s Exhibits: (PA #)

> OQpening Post-Trial Brief O Christopher L. VWiite (“Wite’'s
Opening Br.”) (Doc. 1140)

Post-Trial Answering Brief O The Plan Administrator In
Qoposition To The Cdaim O Christopher L. Wite (“PA's
Answering Br.”)(Doc. 1142)

Post Trial Reply Brief O Christopher L. Wiite (Wite' s Reply
Br.”)(Doc. 1143)

6 Christopher L. \White's Proposed Findings O Fact And
Concl usions O Law (Doc. 1144)

The Plan Adm nistrator’s Proposed Findings of Fact and
Concl usi ons of Law (Doc. 1145)
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conclude that equitable subordination of the Enploynent Caim
pursuant to 8510(c) is appropriate in this case. VWiile | wll

briefly revisit the rulings | made at trial regarding the maxi num
anount of the Enploynment Claim this opinion focuses on the issues
related to equitable subordination under 8510(c).’” This opinion
will serve as the Court’s findings of facts and concl usi ons of | aw
pursuant to Fed. R Bankr. P. 7052.

BACKGROUND
VWhite is the former Chief Executive Oficer, President

and Chairman of the Board of Directors of Md-Anerican (Joint Pre-

Trial Oder at 2, 8lIl1.1 - Stipulations; Tr. Wite 12:15-19).

Wiite was President of Md-Anerican from 1986 until February 6,

1996 (Tr. White 8:23-9:8, 9:20-10:2) and was a director of the

conpany fromat |east 1990 until April 12, 1996. (Tr. Brown 119:11-

! The Debtor’s Anended Joi nt Liquidating Plan of Reorgani zation
(the “Plan”) was confirned by order of this Court on Septenber
17, 1997. (Doc. 544). Treatnent of O ass 4-C, General Unsecured
Clainms, is outlined on page 25 of the Plan and page 4 of the
Di scl osure Statenment (Doc. 389). Based on those docunents,
the equitabl e subordination of the Enploynent daimto Cd ass
4-C, General Unsecured Cains, indicates no recovery for
Wi te. According to the Disclosure Statenment the maxinmum
estimated recovery for Class 4-Cclains is 60% The estimated
aggregate amount of Class 4-C clains is $37,500,000. Thus,
the Cass 4-C clains are subjected to a deficiency of
approxi mately $15, 000,000, a sum significantly exceeding
Wiite's original request for $5,863,115.26 and vastly
exceedi ng $884,500, the amount Wite requested at the
begi nning of the trial, and $430, 500, the anpunt which | find
(as discussed hereinafter) represents the maxi num for which
his claimcould be all owed.
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13, 135:2-8). Md-Anerican was primarily engaged in the collection
and di sposal of non-hazardous waste. (Tr. Wiite 7:17-19).

The Hayes Bribe and the Bribery |Investigation

Several plea agreenents admitted into evidence show the
following. On or about March 6, 1991, a $10,000 bri be was nmade by
a Md-Anmerican agent to CGerald Hayes (“Hayes”), a city council man
for the city of Gary, Indiana (the “Hayes Bribe”). (PA 32 at
19(b)). The bribe was disguised as a transaction in which Md-
Anmerican Waste Systens of Indiana, Inc. (“Md-Anerican |Indiana”)
purchased two vehicles from Hayes for $10, 000. Both the M d-
American agent and Wite knew that these jeeps were in fact
worthl ess. (PA 32; Tr. Wite 56:6-24). Wite approved the purchase
transaction, knowing it was a bribe, because “[Hayes] was the
president of the Gary city council and because [White] wanted to
insure that Hayes would not take any action in the city council
that woul d be detrinental to M d- Aneri can Waste Systens of | ndi ana,
Inc.” (PA 32 at Y9(b)). Wite s act of bribery commtted through
M d- Aneri can Indiana was a crimnal act in violation of Title 18,
United States Code, Section 666(a)(2) and Title 18, United States
Code, Section 2. 1d. Md-Anerican |Indiana was also charged in
connection with the Hayes Bribe for commtting a crimnal act in
violation of Title 18, United States Code, Section 666(a)(2). (PA
44).

Rel evant events leading up to the plea agreenents
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include the following. A crimnal investigation of Wite and M d-
American with respect to bribery of a public official in Gry,
I ndiana (the “Bribery Investigation”) began sone tinme in 1991 and,
with regard to Md-Anmerican, lasted at |least until March 26, 1997
when M d- Aneri can I ndi ana was fined pursuant to its April 29, 1996
Petition to Enter a Plea.® (Tr. Wiite 63:24-64:4; PA 43; PA 44).
During the course of the Bribery Investigation, M d-
Anerican paid legal fees for its enployees involved in the
I nvestigation as well as its own | egal defense fees. (Tr. Meredith
117: 4-16, 225:23-226:4, 226:24-228:27; Wite 22:20-23:13). Md-
Anerican paid Wiite's personal |egal expenses related to the
Bribery Investigation until February 6, 1996. (Tr Wite 26:18-
27:10, 28:1-14, 32:20-33:24, 38:4-9, 40:18-41:1). The Decenber 13,
1994 Audit Conmittee mnutes reflect that the Audit Conm ttee voted

pursuant to Article IX(F) of the Md-Arerican Certificate of

8 During the course of the Bribery Investigation, Md-Anerican
and its enpl oyees al so came under scrutiny for making ill egal
canpai gn contri butions (“ Campai gn Contribution

I nvestigation”). (Tr. Meredith 172:22-174:17, 227:7-228:7,
249: 21-251:19; PA 39, 40, 41). The “Gary Investigation”
referenced by the nenbers of the Board of Directors includes
both the Bribery Investigation and the Canpaign Contri bution

I nvestigation. 1d. However, only the repercussions of the
Hayes Bribe to which Wiite and M d-Anerican |Indi ana pl eaded
guilty and the related Bribery Investigation wll be

considered in this opinion as bearing upon the equitable
subordi nati on issue.

Wite's references to the “Gary Investigation” appear to be
l[imted to just the Bribery Investigation. (Tr. Wite 26: 18-
27:10,28:1-10; Wite 8 at 1B).
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I ncorporation to advance |egal costs related to the defense of
certain crimnal actions for certain officers and directors of M d-
Anerican, including Wite, 1in connection wth the Bribery
I nvestigation. (Wite 8 at 2, B and at 3; Tr. Wite 27:15-28:10).

The legal costs associated with the Gary |nvestigation
were clearly substantial. Meredith testified that in 1995 he
believed that $500,000 in legal fees were paid to the firm of
Lat ham & WAt ki ns al one i n connection with representi ng M d-Ameri can
in the Gary Investigation which he understood to include both the
Bri bery Investigation and the Canpai gn Contri bution |Investigation.
(Tr. Meredith 225:23-228:7). This amount did not include the
paynment of |egal fees for other enployees or Wiite. 1d. The |egal
fees billed to Md-Anmerican between February 6, 1996 and April 12,
1996 for Wiite's defense costs were approxi mately $62,000. (Tr
VWiite 26:18-27:5, 38:4-14). In the Enploynent Claim Wite is
seeki ng rei nbursenment of $204,099 for legal fees paid to the firm
of Jenner and Bl ock for their work in defending himon the bribery
charges from March 1996 t hrough February 1997. (Tr. Wite 26:18-
27:5, 47:10-48:2).

The Gary Investigation also increased Md-Anerican's
operating costs with respect to directors and officers liability
i nsur ance. In February 1996, the Board of Directors instructed
Meredith to double the directors and officers liability insurance

to $10 million. (Tr. Brown 142:11-13; Meredith 223:1-225:10; PA 26
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at 1). Due to the Gary Investigation, which the insurance carrier
was aware of, Md-Anerican could only obtain a renewal of its
policy for the sane $5 mllion dollar coverage but the prem um
i ncreased from $150, 000 to $305,000. (Tr. Meredith 230: 14-234: 18;
Brown 145:5-8; PA 27 at 1).

Enpl oyment Agr eenent

White' s Enpl oynent Agreenent was entered into with Md-
American on March 3, 1993. It is for a period of four years.
(Wite 3; Tr. Wiite 11:3-24). Under the Enpl oynent Agreenent,
Wiite was to “serve as the Chief Executive Oficer and President of
t he Corporation and performthe functions typically associated with
such office” as well as *“perform such other nmanagerial,
adm nistrative, technical and other services as may be desi gnated
fromtine to time by the Board of Directors of the Corporation.”
(Wiite 3 at 81; Tr. Wiite 12:13-19).

Section 2 of the Enploynent Agreenent set White’ s annual
conpensation at $425,000 per year. (Wiite 3 at 82). This section
al so provided that White' s salary was to be reviewed and coul d be
i ncreased or decreased by the Conpensation Comrittee of the Board
of Directors. 1d. No evidence was entered that the Conpensation
Commttee ever took the requisite action to reduce this
conpensation. Section 2 also provides for “such annual bonus, if
any, as may be determ ned by the Conpensation Commttee of the

Board of Directors.” 1d. No evidence was offered to i ndicate that
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t he Conpensation Commttee took any such action with regard to a
1995 bonus for Wite.

Section 3 of the Enploynent Agreenent provides for
certain designated fringe benefits as well as “such other fringe
benefits as the Corporation’s Board of Directors my deem
appropriate, including not |ess than $1, 000,000 of |ife insurance
coverage.” 1d. at 8§3.

Section 6 of the Enpl oynent Agreenment |ists the reasons
for which the agreenent may be term nated, including “for cause” in
86(b). Id. at 86(b). This section also provides the requisite
notice procedure for a termnation for cause. Id. at 86(c). No
evidence was entered that the Enploynent Agreenent was ever
term nated for cause or any other reason prior to its expiration
date in March 1997

Leave of Absence

By |late 1995 or early 1996 the Bribery Investigation had
reached a point where the outside directors (i.e.: directors not
enpl oyed by M d- Anerican) (the “Qutside Directors”) approached the
full board and asked to neet separately with Md-Anerican’s
counsel, John Lynch (“Lynch”) of Latham & Watkins, to discuss the
| egal issues related to the crimnal investigations. (Tr. Wite
39:7-20; Meredith 178:22-179:12; Garcia 425:21-427:13; Puricelli
467: 4-468:5). The Board of Directors agreed. 1d.

The CQutside Directors began to gather information
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concerning the Bribery Investigation beginning in early 1996 as
indicated in the m nutes of the January 11, 1996 Board of Directors
Meeting. (PA21). The Qutside Director’s attorney, Lynch, revi ewed
the allegations against Wite and Md-Anerican and the status of
the Bribery Investigation based on his neeting with an assi stant
US Attorney. (PA 21; Tr. Meredith 172:22-174:2). This first
neeting raised the anxiety level of the Qutside Directors. (Tr.
Meredith 176:1-6). Mnutes of a February 1, 1996 neeting refl ect
further reports to the Qutside Directors fromcounsel regarding the
Gary Investigation and the results of Lynch’s neeting with the
federal prosecutor. (PA 22; Tr. Troja 356: 22-357: 20; Brown
136:23-137:7; Meredith 180:10-182:13). That update included
information that the federal prosecutor would recommend an
indictment of Wiite and Md-Anmerican with respect to the Hayes
Bribe. (PA 22).

By the end of 1995 or early 1996, M d-Anerican was
experiencing financial difficulties. (Tr. Wite 82:19-23; Brown
139: 20- 24, 154:13-155:22; Puricelli 460:5-12; 463:18-464:13; Troja
358:11-359:12). The Qutside Directors |learned at the February 1,
1996 neeting that the conpany had been neeting w th bankruptcy
counsel . (PA 22; Tr. Brown 137:18-138:3; Meredith 184:12-186: 6;
White 96:15-23,97:14). In 1995, the conpany recorded a net
operating | oss of approximately $180 million. (D sclosure Statenent

Wth Respect to Joint Liquidating Plan of Reorganization O M d-
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American Waste Systens, Inc. And Subsidiaries at 6) (Doc. 389)).
The CQutside Directors were concerned that the crimnal
investigation was having a negative effect on Md-Anmerican' s
relationship with its lenders, the negotiations related to
extendi ng short-termfinancing and cl osi ng ot her transactions. (PA
22; Tr. Meredith 182:14-183: 23, 185:20-186:6; Troja 357:22-359: 24,
Puricelli 460:13-17, 477:6-478:2; Grcia 430:13-431:7). The
Qutside Directors perceived Md-Anmerican’s relationship with its
| enders at that tine as delicate because of the conpany’s financi al
situation and performance. |d. The February 1, 1996 Qutside
Directors mnutes reflect that there was a di scussion regardi ng t he
i nportance of full disclosure to senior |enders with regard to the
status of the Bribery Investigation. (PA 22 at 2). G ven their
understanding of the allegations, the status of the Gary
I nvestigation and their belief that Wiite's departure woul d resol ve
sone of the difficulties with lenders, the CQutside Directors
determined that it would benefit the conpany if White took a | eave
of absence. (Tr. Meredith 194:16-195:16, 197:20-198:11; Garcia
434:16-435:6). At the February 4, 1996 Qutside Director neeting,
the Qutside Directors requested that Brown, an Qutside Director and
Chair of the Conpensation Commttee, ask Wite if he would be
willing to take an indefinite | eave of absence from M d- Aneri can.
(PA 23; Tr. Brown 121:1-8). Brown subsequently nmet with Wiite on

February 6, 1996 and they di scussed the | eave of absence issue (the
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“Brown/White Meeting”).® (Tr. Brown 122:11-123:5).

| medi ately after the Brown/ White neeting, the full Board
of Directors of Md-Anerican granted Wiite a | eave of absence after
Brown reported back to them (PA 24; Tr. Brown 141:14-20). This
was nhot a termnation of enploynment as it was anticipated that
White could return to operate the conpany if he was not i ndicted.
(Tr. Troja 376:13-20; Puricelli 474:13-21, 486:10-22; 503:2-9).
The M d-Anerican Board of Directors issued a press release on
February 6, 1996 notifying the public of Wite' s | eave of absence
and Meredith's appointnment to the positions of CEO President and
Chai rman of the Board for Md-Anerican. (PA25; Tr. Wiite 25:9-12).
VWhite perfornmed no duties as President and CEO after February 6,
1996. (Tr. Wiite 60:23-61:6).

At the February 28, 1996 Qutside Directors neeting, the
M d- Aneri can Conpensation Comm ttee recomended that the Board of
Directors ask Wiite to resign fromthe conpany both as an officer
and as a director. (PA 27 at 12; Tr. Brown 145:9-21; Meredith

234:19-236:10). The Board of Directors believed this was in the

9 Early in these proceedings and at the conmencenment of the
trial, Wite took the position that the Brown/\Wite Meeting
resulted in an agreenent (the “Oral Agreenent”) whereby M d-
Anmerican agreed to Wite' s entitlenent under the Enpl oynent
Agreement to sal ary and ot her benefits. There was no credible
evidence offered at trial to support this Oral Agreenent and
it would appear fromWite' s post trial briefing that he has
ef fectively abandoned the Oral Agreenent basis for his claim
In any event, for the reasons discussed hereinafter | find
that the alleged Oral Agreenent serves no basis for Wite’'s
Enpl oynment C aim
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best interest of the conpany since Wiite' s presence, as a target of
i nvestigation, was creating difficulty for the conpany wth
permtting, creditors and other facets of its operations. (Tr
Meredith 235:23-236:10; Puricelli 492:3-493:11). They al so
believed that Wite's departure from Md-Anerican would be a
mtigating factor that would reduce the negative effect of *bad-
boy” statutes on M d-Anmerican’ s operations.

I n the wast e managenent i ndustry, “bad-boys” statutes are
regul ations and/or statutes that permt governnent regulatory
bodies to sanction or refuse to license conpanies with crimna
records. The Qutside Directors were aware of these statutes and
their inplications for Md-Anerican. (Tr. Meredith 244:1-12; Troja
378:19-379:19; Garcia 443:12-444:19; Puricelli 493:12-495:12).
Wite also was aware of these statutes. (Tr. Wite 22:14-16;
103: 18-104: 3; 104:19-105:6). Conpanies that found thenselves in
such a situation, as did Md-Anerican in 1996, could take
rehabilitative steps that could mtigate such sanctions. (PA 27 at
2; Tr. Wiite 106:2-17).

The success of conpanies in the highly regul ated waste
di sposal industry depend to sone degree on the reputation of the
| eadership of those conpani es. (Tr. Wihite 62:14-63:10). \Wite
adm tted that the reputation of Md-American would suffer harmfrom
his own plea of guilty to the bribery charge. (Tr. Wite 63: 6-10).

In his testinony, Meredith, who had extensive experience in the
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wast e di sposal industry, stated that the resignation of Wiite would
further enhance the ability of the conpany to denonstrate that it
had undertaken rehabilitative steps that would satisfy the
regul atory authorities in the states in which Md-Anerican
operated. (Tr. Meredith 243:19-246:1). Qher directors also
believed that this would be a mtigating factor. (Tr. Troja 379: 8-
19; Puricelli 494:9-495:12).

The Board of Directors hoped to negotiate the resignation
of White from his positions with Md-Anerican w thout having to
dismss himfor cause. (Tr. Meredith 239:16-240: 3). The CQutside
Directors were aware that renoving Wiite from his position as a
director would not be an easy matter. (PA 27). The February 28,
1996 mnutes reflect that the Qutside Directors were aware that
renoval of a director nust be either voluntarily taken by the
director in question or effected by sharehol der action. Id.

The Conpensation Committee inits report at the February
29, 1996 neeting, recommended that a severance package be given to
White in which he woul d receive 30 percent of his existing salary
and health benefits. (PA 27 at 92; Tr. Brown 145:9-21). The
severance package was offered to Wite and he rejected it. (Tr.
Meredith 241:14-242:15).

In March 1996, the M d-Anmerican Board of Directors
determned that it would enter into a plea agreenent with the

federal prosecutor with regard to the Bribery Charges and pay the
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associated fine. (PA 28 at 1-2). On March 13, 1996, the Board of
Directors resol ved to have M d- Aneri can | ndi ana pl ead no contest to
a felony charge related to the bribery of the Gary, Indiana public
official. (PA 28 at 1). At their February 29, 1996 neeting, the
Board of Directors decided to enter into the plea agreenents, in
part, because they were advised by counsel that such actions would
be in the best interests of the conpany with respect to Md-
Ameri can’ s ongoi ng operations by possibly mtigating the effect of
“bad boy” statutes. (PA 27 at 2; Tr. Troja 374:6-23; Puricelli
489:13-490:8). Wiite voted against the entry of the plea. (PA 28
at 1); Tr. Troja 382:16-18).

Resi gnati on Agr eenent

On April 12, 1996, an agreenent was reached between
Wite and Md-Anerican for the resignation of Wite from his
positions as an officer and a director of Md-Anmerican
(“Resignation Agreenment”). (White 4); (Tr. Wiite 35:10-15; Meredith
264:5-24). Wite understood this agreenent to be an exchange
wher eby his rights under the Enpl oynent Agreenent were preserved in
exchange for his resignation from the Board of Directors. (Tr.
VWhite 66:10-19). Wiite testified that he would not have resigned
his position as a director of Md-Anerican unless his rights under
the Enpl oynent Agreenment were preserved. (Tr. White 36:20-37:3).
Wiite was financially notivated in this decision. (Tr. Waite 37:12-

18).
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Under the Resignation Agreenent, Wiite agreed to resign
from the Board of Directors and the enploy of Md-Anerican in
exchange for M d-Anerican paying the invoices previously received
from Jenner and Block for legal services on behalf of Wite
totaling approximtely $62,000. (White 4 at Y1 & 2). In the
Resi gnati on Agreenent Wiite reserved “any and all rights he has to
seek rei nbursenent fromM d- Anreri can Waste Systens, Inc. for |egal
expenses, salary and other benefits, if any, as if he had not
resigned from the Conpany.” (Wite 4 at 14). Wi te under st ood
this provision to nean that he would have to engage in litigation
to determ ne those rights and obtain any anounts due to him (Tr.
Wiite 71:6-13, 36:5-9). The Resignation Agreenent also provided
that “[p]ursuant to the undertaki ng and Del aware | aw,” M d- Aneri can
reserved “any and all rights it has to seek reinbursenment from
Chris Wite with regard to fees, expenses and ot her costs advanced
in the event there is an adverse finding in the Indiana crimna
proceedi ngs.” (Wite 4 at 3). Wiite understood this to nmean that
the M d- Aneri can had the right to seek rei mbursenent for |egal fees
expended by the conpany on his behalf if he were found guilty of
conduct that harned the conpany. (Tr. White 67:19-68:23). Pursuant
to the Resignation Agreenent, on April 12, 1996, White submtted
his resignation, as an enployee, officer and a director of Md-
Anerican. (Wite 5 Tr. Wiite 35:16-18).

VWite's Indictnent and Quilty Plea to Hayes Bri bery
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Wiite was initially indicted for bribery by the federa

governnment on April 12, 1996, the sane day that he resigned. (Tr.
White 51:18-52:9). The charges against Wiite were expanded in a
second supercedi ng i ndi ct mrent dated Septenber 20, 1996, to include
authorizing illegal canpaign contributions (PA 19 at 19-20) and
taking a ki ckback froma contractor (PA 19 at 20). On Sept enber
19, 1997, White entered a plea agreenent to the bribery charge
contained in count six of the second superceding indictnment. (PA
32).

Bankruptcy Petition and Enpl oynent d aim

On January 21, 1997, Md-Anerican and its thirty-one
subsidiaries filed voluntary petitions for relief under chapter 11
of the Bankruptcy Code. Although M d-Anerican |Indiana had entered
t he pl ea agreenent for bribery charges on April 25, 1996, the fine
of $150, 200 were not entered until March 26, 1997. (PA 43 & 44).
M d- Aneri can paid the $150,200 fine. (Tr. Meredith 253:10-254:5).

Wiite filed the Enploynent Claim as a non-priority,
unsecured claim for the paynment of salary and other benefits
relating to his enploynment by Md-Anerican. (Wite 1). The anount
of the Enploynent Caimwas asserted to be $5, 863, 115.26. (Wite

2 at 7).

10 The claim was conprised of two parts: (1) $1,188,538.42 in
unpaid salary, benefits and legal fees for the period of
February 1996 t hrough March 2, 1997 (Wite 2 at 4-5); and (2)
$4,674,576. 84 i n danages under a change of control provision
in section 8 of the Enploynent Agreenent.
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On Septenber 17, 1997, this Court entered an order (Doc.

544) confirmng the Plan (Doc. 541) and appointing Hobart G
Truesdell as the Plan Admi nistrator. On July 1, 1999, the Plan
Adm nistrator filed a Motion for Summary Judgnent in Support of the
Plan Administrator’s Objection to Wite' s Enployment Caim
(“Summary Judgnent Motion”). (Doc. 1023, original entry Doc. 1021.)
This Court entered an opinion and an order dated January 3, 2001
(Doc. 1099, original entry Doc. 1097) (the *“January 3, 2001
Rul ing”) regarding the Summary Judgenent Motion, in which | held,
inter alia, that (1) there was no “change of control” as that
provision is defined in the Enpl oynment Agreenment and t hus Wi te was
not entitled to any “gol den parachute” benefits; (2) the Enpl oynment
Cl ai mwas subject to 8502(b)(7) which limted the all owabl e anount
of the claimto one year of conpensation and benefits, and (3)
VWhite' s claimfor rei nbursenent of attorney’s fees also fell within
the 8502(b)(7) one year limtation since Wite had failed to
denonstrate that such reinbursenent was supported by any basis
out si de the Enpl oynent Agreenent. Additionally, | found that the
Enpl oynment C ai m properly includes one year’s worth of attorneys’
fees provided that White can denonstrate that his entitlenment to

such fees arose under the Enploynent Agreenment. See In re Md-

Amrerican Waste Systens, Inc. et al., Case. No. 97-104-PJW

Menor andum Opi ni on, Doc. # 1099 @*2, 15, 20 and 24 (Bankr. D. Del.

January 3, 2001).
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In the Joint Pre-Trial Order, pursuant to the one year
cap ruling in the January 3, 2001 Ruling, Wite asserted $942, 548
plus interest as the allowable armount of the Enploynent Caim
(Doc. 1128 at 40, 8VIlI). At trial, Wiite further anended the
anount of Enploynment C aimby asserting a reduced cl ai mof $884, 500
plus interest. (Tr. Wite 42-48).
DISCUSSION
The Plan Adm ni strator has responded to the Enpl oynent
Clainms with several challenges toits validity and asserts that the
al l owed portion of the Enploynent Claim if any, is subject to
equi t abl e subordi nati on under 8510(c). Based on the findings nade
at the conclusion of Wiite's case in chief (Tr. 124:13-130:10) and
sone additional findings detailed in the discussion below, | find
that if allowed, the nmaxi mum anount of the Enploynent C ai mwoul d
be $430, 500, which anpbunt is subject to a reduction of $62, 000 for
t he rei mbursenment or disgorgenent of fees paid by Md-Anmerican to
the law firmof Jenner & Bl ock on behal f of Wiite. As discussed in
detail below, | conclude that the Enploynent claim should be
subordinated to other general pre-petition clains in this case.
Based on the Plan and the Di scl osure Statenment, such subordination
clearly shows that there will be no pay-out on any all owed portion
of the Enploynent Claimeven if it were allowed in the $884, 500

amount requested.' As discussed below, a finding with regard to

1 See note 7, supra.
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equi t abl e subordi nati on can be made prior to a determnation as to
al |l omance of a claim I first review and reaffirm nmy findings
regarding the maxi mum value of the Enploynment C aim and then
discuss ny ruling related to equitable subordination.

MAXIMUM VALUE OF THE EMPLOYMENT CLAIM

At trial, Wite testified that he was seeking
conpensation, benefits and rei nbursenment of | egal expenses totaling
$884, 599 for a one year period which conmenced on February 6, 1996.
The Enpl oynent C ai mof $884,599 is conprised of the follow ng five
categories (Tr. Wiite 41:21-48:14) (1) unpaid salary of $417, 000; *2

(2) fringe benefits of $13,500;* (3) an annual bonus for 1995 of

12 Represents annual base salary of $425,000 |ess $8,000 check
for one week’s salary received in February or March of 1996.
(Tr. Wite 42:1-6).

13 The fringe benefit total of $13,500 includes life insurance
prem uns of $2,500; COBRA Health I nsurance Prem uns of $6, 000
representing paynent of $500 a nonth for 12 nonths; and
repl acenent of conpany car for 10 nonths at a cost of $5, 000.
(Tr. Wiite 42:7-44:2,46:12-47:2). Wite was allowed to keep
the conpany car for two nonths of the year in question. (Tr.
Wi te 46:21-23).

Wiite asserts that he is entitled to $14,500 in fringe
benefits. (Wiite Opening Br. at 3). This is no doubt based on
the Court’s observation that the $63,538 claim for fringe
benefits asserted in the Joint Pre-trial Order was reduced by
$49,038 in vacation pay that is subsumed in the conpensation
claim (Tr. 124:23-125:8). However, wupon review ng the
testinmony, | find that Wite only provided testinony as to
clains totaling $13,500 in fringe benefits as detail ed above.
The $1, 000 di fference seens to be a reduction in the claimfor
repl acenent of the conpany car from $6, 000 (twelve nonths of
paynents at $500/ nonth) to $5,000 (10 nonths of paynent at
$500/ nmonth). (Wiite 2; Wiite Reply Br. at 5; Joint Pre-Tri al
Order at 40, 8VII1.8.b; Tr. White 42:7-44:2)(stating Wite was



21
$250,000 (Tr. White 44:2-23); (4) reinbursenent of attorneys’ fees
fromthe law firmof Jenner and Bl ock totaling $204,099 (Tr. Wite
47:13-48:9); (Joint Pre-Trial Oder at 40, 8VIII1.8(d)); and (5)
interest on the claimas allowabl e under the law. (Joint Pre-Trial
Order at 40, 8VIII.8 (a)-(e)); Wite 2 at 4-5). \ite bases his
Enpl oynent C ai mon (1) the Enpl oynent Agreenent and M d- Anerican’s
purported breach of that agreenent by failing to pay conpensation
and benefits provided for in that agreenent; (2) the purported O al
Agreement wth Brown, a nenber of the Md-Anmerican Board of
Directors, regarding continuation of Wite' s pay and benefits,
i ncl udi ng paynent of |egal fees, during his | eave of absence (Tr.
Waite 21:1-16); (3) the Resignation Agreenent between Wiite and
M d- Aneri can which purportedly preserved Wiite's rights under his
Enpl oynent Agreenent despite his resignation (Wite 4); (4) Md-
Anerican’s Certificate of Incorporation (Wite 7); and (5) The
Audit Conmittee m nutes of Decenber 13, 1994. (Wite 8).%

A claimant filing a proof of claim nust allege facts

not seeking fringe benefits in addition to health insurance,
life insurance and car replacement and proceeding to
di scussi on of bonus).

14 The Enploynent Caim was filed with copies of (i) the
Enpl oynment Agreenent (Wiite 3), (ii) the Resignation Agreenent
(White 4), and (iii) aresignation letter dated April 12, 1996
from Wiite to Md-Anerican (Wiite 5). The Certificate of
I ncorporation and Audit Commttee Mnutes were provided at
trial. (Wiite 7 & 8).
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sufficient to support a legal basis for the claim If the
assertions in the filed claimneet this standard of sufficiency,
the claimis prima facie valid pursuant to Fed. R Bankr. P

3001(f). In re International Wreless Comm Holdings, Inc., 257

B.R 739, 742 (Bankr. D. Del. 2001). |If an objectionis filed, the
objecting party bears the initial burden of presenting sufficient
evi dence to overcone the presuned validity and amount of the claim
Id. \Where the objecting party presents substantial evidence to
overcone the prinma facie validity of the claim the burden shifts
to the claimant to prove his claim by a preponderance of the
evi dence. 1d.

The Court found at the outset of the hearing that the
Resi gnati on Agreenent represented t he new deal between the parti es.
(Tr. 2:16-22). Therefore, the Court finds it unnecessary to
determ ne the exi stence or content of the purported Oral Agreenent
since the Resignation Agreenment superceded any such agreenent.
Section 4 of the Resignation Agreenment preserved any and all of
VWite's rights “...to seek reinbursenent from M d-Anerican Waste
Systens, Inc. for |egal expenses, salary and other benefits, if
any, as if he had not resigned fromthe Conpany.” (Wite 4 at 84).

As a prelimnary mtter, the Court notes that the
Employment Caim is limted to the anmount that Wite can

denonstrate that he was entitled to under the Enpl oynent Agreenent
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as it may have been preserved by 84 of the Resignation Agreenent.?®
Addi tional ly, the maxi numanount of the Enploynment Claimislimted
to one year of salary and benefits pursuant to 8502(b) (7). (Doc.
1099). The January 3, 2001 Ruling provided that the attorneys’
fees Wiite incurred for that one year period were also properly
i ncluded in the Enpl oynent C ai mprovided that Wiite’s entitl enment
to reinbursenent for these fees arose from the Enploynent
Agr eenent . 1°

At the conclusion of Wiite's case in chief, the Court
found that based on the testinony and evi dence presented, Wite had
at best stated a claimfor $431, 500*" whi ch was subj ect to reduction
to $369, 500 by the rei nbursenent or disgorgenent of the $62,000 in
i nproperly authorized | egal fees paid by Md-Anerican to Jenner &
Bl ock on behalf of Wlite under the terns of the Resignation
Agreement. (Tr. 124:13-130:10). After reviewing the record of the
hearing, the Court has determned that its ruling at trial should

be nmodified in one respect. The Court finds that the maxi mumval ue

15 This is in accordance with the January 3, 2001 Ruling (Doc.
1099, original entry Doc. 1097).

16 The January 3, 2001 Ruling found that Wite had failed to
all ege facts sufficient to find that any basis other than the
Enpl oynent Agreenent existed to support his entitlenent to
rei mbursenent of |egal fees and granted sunmmary judgnent to
the Plan Adm nistrator on that issue. (Doc. 1099).

17 Thi s anmount represented $417,000 in conpensati on and $14, 500
in fringe benefits.
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of White's claimshould be | owered to $430, 500 from $431, 500. *8
Therefore, the Court finds that: (1) the maxi numval ue of
the claimfor conpensation is $417,000; (2) the maxi num val ue of
the claimfor fringe benefits is $13,500; (3) the portion of the
claim for a 1995 bonus of $250,000 is disallowed as
unsubstantiated; (4) the portion of the claim related to

rei mbursenment of attorney’s fees is disallowd! and since the

18 Thi s represents a reduction in the maxi nrumal | owabl e anount of
fringe benefits from $14,500 to $13,500 as di scussed in note
13, supra.

19 At trial, the Court found that any reinbursenent for |egal

fees incurred by Wite in defending against actions taken
while White was an officer or director of the conpany is
governed by the Certificate of Incorporation, not by any
provision in the Enploynment Agreenent. (Tr. 126:9-18).
Therefore, based on the January 3, 2001 Ruling, White may not
assert the Certificate of Incorporation as a basis of the
Enpl oynment Cl ai msince that decision limted his assertion to
a claim for reinbursenment of legal fees to rights arising
under the Enpl oynent Agreenent.

Wiite asserts that 83 of the Enploynent Agreenent granted
White the right to any fringe benefits that had been approved
by the Conpensation Conmittee of the Board of Directors.
Wiite offered the Decenber 14th Audit Commttee mnutes to
show t hat such a benefit had been granted and the Certificate
of Incorporation to show that authority to approve such
expenses exi sted. Even if this Court were to overlook the
fact that the right to indemification of legal fees for
officers and directors enmanates from the Certificate of
I ncorporation rather than the Enploynent Agreenment, Wite
still has not proven that he 1is entitled to such
rei mbur senent. The Enploynent Agreenent references the
Conpany’s Board of Directors not the Audit Commttee as the
source of authority for granting additional fringe benefits to
officers and directors wunder the Enploynent Agreenent.
Therefore, even if the Court were to consider the Audit
Comrmittee’s action to be valid under the Certificate of
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paynment of these fees was not properly authorized, the $62,000 in
fees paid to Jenner & Block under the Resignation Agreenent is
subj ect to disgorgenent or reinbursenent; (5) the Enploynent C aim
is not eligible for pre-judgnment interest after the petition date
since it is an unsecured prepetition claim (Tr. 124:13-130:10).

In his post trial briefing, Wite asks the Court to
reconsider its finding that the legal fees advanced by Md-
Anerican, including the $62,000 paid by Md-Anerican pursuant to
the Resignation Agreenent, were not authorized by the Board of
Directors and therefore Md-Anerican has the right to seek
rei mbursenent of such paynent. White argues that the board’' s
authorization to reinburse officers and directors for past |ega
fees or to nake the $62, 000 paynment was never identified prior to
trial as a disputed issue and therefore he was denied an adequate
opportunity to prepare to address that issue at trial. Id. at 11
& 12. Additionally, White argues that Md-Anerican has
characterized the $62,000 paynent as consideration given by M d-
Aneri can for the resignati on agreenent and M d- Aneri can’s W t nesses
testified that the conpany’s counsel, Lynch, was authorized to

enter into the Resignation Agreenent wth Wite. The Plan

| ncorporation, it did not create a fringe benefit under 83 of
t he Enpl oynent Agreenent and thus did not establish a fringe
benefit arising fromthe Enpl oynent Agreenent as required by
the January 3, 2001 Ruling. Wiite did not produce any
evidence that the Board of Director’s had delegated its
authority to establish fringe benefits under the Enpl oynent
Agreenment to the Audit Conmittee.
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Adm ni strat or responds that White was not prejudiced by the Court’s
finding on this issue since it was Wite who introduced the
Certificate of Incorporation for the express purpose of
denonstrating that he was entitled to rei nbursenent of attorney’s
fees. See PA Answering Br. at 37. | agree. The finding was nade
at the end of Wiite' s case in chief based on evidence presented by
White in support of his assertion that he was entitled to
rei nbursenent of attorney’ s fees. The evidence relevant to the
Court’s decision was Y3 of the Resignation Agreenent (Wite 4),
VWhite's guilty plea in connection with the Hayes Bri bery for which
past attorney’s fees, including the $62, 000, had been paid by M d-
Anerican; the Certificate of Incorporation (Wite 7) and the
Decenber 14, 1994 Audit Committee mnutes (White 8). Wiite
asserted that this evidence and the conpany’s past paynments of his
| egal fees denonstrated his entitlenment to such reinbursenents.
However, White also testified that was aware that he could be
required to reinburse Md-Anerican if he was found guilty of
harm ng the conpany. (Tr. Wite 67:19-68:23). White asked the
Court to draw a conclusion regarding his entitlenent to
rei mbursenent for |egal fees based on this evidence. The Court did
so.
The Plan Adm nistrator has objected to the Enploynent
Claimand asserts that Wiite is not entitled to the clained salary

and benefits because: (1) Wiite breached his Enpl oynent Agreenent
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by failing to performthe functions of CEO and President of M d-
Anerican after February 6, 1996; (2) the Court should treat Wiite's
Enpl oyment Agreenent as if it were termnated since Wite could
have been term nated for cause; (3) any Oal Agreenment regarding
conti nued paynent of salary and benefits fails under the statute of
frauds both as an oral agreement that could not be performed in one
year and as too indefinite to be enforced since the salary was
undeterm ned; (4) the Resignation Agreenent is void under a
fraudul ent inducenent theory since Wite knew he was guilty of a
crime when he entered into the agreenent but failed to disclose his
guilt to Md-Anerican; (5) any claim under the Enploynent
Agreenent nust fail since Wiite breached his Enpl oynent Agreenent
by violating his fiduciary duties; and (6) the Resignation
Agreement is unenforceable under the statute of frauds for
i ndefiniteness since Wite adnmts that he understood that his
salary m ght be reduced during his | eave of absence since Meredith
woul d repl ace himas CEO
The Court enters no findings as to these argunents ot her
than to note that (1) the argunent regardi ng i ndefiniteness of the
sal ary anount pursuant to the Enpl oynent Agreenent is nooted by the
Court’s finding that Md-American never took the requisite action
to reduce the salary pursuant to 82 of the Enploynent Agreenent;
(2) the argunent that the Enpl oynent Agreenment could have been

term nated for cause was rejected by the Court at trial (Tr. 2:6-
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22); and (3) since the Resignation Agreenent represented the new
deal between the parties, any argunents related to the Oal
Agreenent and the voluntary or involuntary nature of the |eave of
absence are noot.

EQUITABLE SUBORDINATION

The Pl an Adm ni strator argues that equitabl e subordi nati on
I's appropriate under two theories: (1) that Wite engaged in
I nequi t abl e conduct that harmed M d-Anmerican or its creditors and
(2) that the equities of this case support equitable subordination
even in the absence of inequitable conduct. | find that Wiite
engaged in inequitable conduct. Therefore I need not address the
Plan Adm nistrator’s argunment that under Third G rcuit |aw courts
need not find inequitable conduct in all cases in order to invoke
equi t abl e subordi nati on under 8510(c). ?°

Legal Standard

For purposes of distribution, Section 510(c)?! pernmits a

20 The Plan Adm nistrator cites Burden v. United States (ln re
Burden), 917 F.2d 115, 120 (3d Cir. 1990) for this proposition
and offers the foll owi ng cases as exanples of its application:
Mont gonery Ward Hol ding Corp. v. Schoeberl (In re Montgonery
Ward Hol ding Corp.), Adv. Pro. No. A-99-560, 2001 Bankr. Lexis
158 at *22, Walsh, J., (Bankr. D. Del. January 16, 2001) and
Mont gonmery Ward Holding Corp. v. McCaffrey (In re Montgonery
Ward Hol ding Corp.), Adv. Pro. No. A-99-561, 2000 Bankr. Lexis
1690 at *13, Walsh, J., (Bankr. D. Del. Dec. 11, 2000).

21 Section 510(c) reads in relevant part:

(c) Notw thstandi ng subsections (a) and (b) of this section,
after notice and a hearing, the court nmay -
(1) under principles of equitable subordination
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bankruptcy court to subordinate an allowed claim on equitable
grounds, to the clains of other creditors of a debtor’s estate.
“I'n the exercise of its equitable jurisdiction the bankruptcy court
has the power to sift the circunstances surrounding any claimto
see that injustice or unfairness is not done in admnistration of
the bankrupt estate.” Burden, 917 F.2d 115, 117 (3d G r. 1990)

(quoting Pepper v. Lipton, 308 U. S. 295, 307-08, 60 S.Ct. 238, 245-

46, 84 L. Ed. 281 (1939)). The essential purpose of equitable
subordination is to undo any inequality in the claimposition of a
creditor that wll produce injustice or unfairness to other
creditors in terns of distribution of the estate. See id. at 117

(citing Tone v. Smith (In re Westgate-California Corp.), 642 F.2d

1174, 1177 (9th Gir. 1981)); Wstgate, 642 F.2d at 1177
(“Bankruptcy courts are enpowered to subordinate clainms where
subordination will pronote a just and equitable distribution of the

bankrupt estate.”); Diazo Serv. Co., Inc. v. Rednond (In re Diazo

Serv. Co, Inc.), 144 B.R 771, 776 (Bankr. M D. Tenn. 1992).

Al though  8510(c) deals with allowed clains, a
determination as to whether a claim is subject to equitable
subordi nati on under 8510(c) nmay be nade before the determ nation

as to the allowance of the claim United States Abatenent Corp. V.

subordi nate for purposes of distribution all or part of
an allowed claimto all or part of another allowed claim
or all or part of an allowed interest to all or part of
anot her allowed interest;
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Mobi | e Exploration & Producing U.S., Inc. (In the Matter of United

States Abatenent Corp.), 39 F. 3d 556, 560 (5th Gr. 1994) (finding

no requirenment that a bankruptcy court address the nerits of a
pending claim prior to disposing of a notion for equitable
subordi nati on). Equi t abl e subordination is not a defense to a

debtor’s liability onaclaim See In re County of Orange, 219 B.R

543, 559 (Bankr. C D. Cal. 1997); Benjamin v. Dianond (In the

Matter of Mobile Steel), 563 F.2d 692, 699 (5th Gr. 1977)

(“Equi tabl e considerations can justify only the subordination of
clainms, not their disallowance.”). Equitable subordination is a
| egal |y distinct proceedi ng which seeks to re-prioritize the order
of allowed cl ai ns based on the equities of the case, rather than to

allowor disallowthe claimin the first instance. In re County of

Orange, 219 B.R at 559; see also Burden, 917 F.2d at 117 (finding

that existing priorities anmong creditors of the debtor may be
reordered under principles of equitable subordination).

Courts generally apply a three-pronged test to determn ne
whet her a claim may be equitably subordinated: (1) the claimnt
must have engaged in sonme type of inequitable conduct; (2) the
claimant’s m sconduct mnust have resulted in injury to other
creditors or conferred an unfair advantage on the cl ai mant; and (3)
equi t abl e subordi nation of the clai mnmust not be inconsistent with

t he Bankruptcy Code. Cticorp Venture Capital, Ltd. v. Conm of

Creditors Holding Unsecured dainms, 160 F.3d 982, 986-87 (3d Gr.
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1998); Century dove, Inc. v. lIselin (In the Matter of Century

Gove, lInc.), 151 B.R 327, 333 (Bankr. D. Del. 1993). In

determ ning whether these three conditions are satisfied three

principles nmust be kept in mnd. Mbile Steel, 563 F.2d at 700.

First, the i nequitabl e conduct directed agai nst the bankrupt or its
creditors may be sufficient to warrant subordination of a claim
irrespective of whether it was related to the acquisition or
assertion of that claim 1d.* Second, a claimor clains should
be subordinated only to the extent necessary to offset the harm
whi ch the bankrupt and its creditors suffered on account of the
I nequi tabl e conduct. 1d at 701. Finally, a party seeking equitable
subordination of a creditor’s claimusually has the initial burden
of proof. Id. at 701-02.

Al though thereis aninitial presunption of validity that
attaches to all clains, clainms asserted by insiders or fiduciaries

demand closer scrutiny.? Fabricators, 926 F.2d at 1465; Mbbile

Steel, 563 F.2d at 701-02. The party seeking to subordinate a
claim has the burden of comng forward with material evidence to
overcome the prima facie validity accorded to proofs of claim

Fabricators, 926 F.2d at 1465; Mobile Steel, 563 F.2d at 701. Once

22 See al so Fabricators, Inc. v. Technical Fabricators, Inc. (In
the Matter of Fabricators, Inc.), 926 F.2d 1458, 1467, n.14
(5th Cr. 1991).

23 Fed. R Bankr. P. 3001(f) creates a presunption in favor of
validity of a claimant’s proof of claim
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t he proponent of subordination cones forward with materi al evidence
of unfair conduct, the burden shifts to the insider or fiduciary

claimant to denonstrate the fairness of his conduct. Fabricators,

926 F.2d at 1465; Mbile Steel, 563 F.2d at 701; G ticorp Venture

Capital, Ltd. v. Comm of Creditors Hol di ng Unsecured dains (Inre

Papercraft), 211 B.R 813, 823 (WD. Pa. 1997), aff’d and remanded

for further findings by G ticorp Venture Capital, Ltd. v. Conm of

Creditors Holding Unsecured dainms, 160 F.3d 982 (3rd Gr. 1998).

The burden on the fiduciary is not only to prove the good faith of
such a transaction but also to show the inherent fairness fromthe
poi nt of view of the corporation and those with interests therein.

See Papercraft, 211 B.R at 823 (citing Pepper v. Lipton, 308 U. S.

295, 306 (1939)).

| nequi t abl e Conduct

The nost inportant factor in determning if a claimnt
has engaged in inequitable conduct for the purposes of equitable
subordi nation is whether the claimant was an insider? or outsider

inrelation to the debtor at the tine of the act. See Capitol Bank

& Trust Co. v. 604 Colunbus Ave. Realty Trust (In re 604 Col unbus

Ave. Realty Trust), 968 F.2d 1332, 1360 (1st Cir. 1992);

Fabricators, 926 F. 2d at 1465. For non-insider claimants, egregi ous

24 Under 8101(31) an “insider” includes:

(B) if the debtor is a corporation —
(i) director of the debtor;
(ii)officer of the debtor;
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conduct nust be established to justify equitable subordination

See Friednman v. Sheila Plotsky Brokers, Inc. (In re Friedman), 126

BR 63, 71 (9th Cr. B.A P. 1991) (finding that for non-insider
claimants, the objecting party nust prove that the claimant is
guilty of gross nmisconduct tantanmount to fraud, overreaching or

spoilation to the detrinent of others); Century dove, 151 B.R at

333; Inre Future Energy Corp., 83 B.R 470, 483 (Bankr. S.D. Ohio

1988) (finding that for non-insider and non-fiduciary clainants,
the standard of proof 1is egregious conduct such as fraud,
spoi l ati on or overreaching). However, where the claimant is an
insider, the standard for finding inequitable conduct is much

| ower. See Fabricators, 926 F.2d at 1465; Century dove, 151 B.R

at 333; Future Energy, 83 B.R at 483 (finding that the standard of

proof for insider and fiduciary claimants is material evidence of
unfair conduct). Courts have generally recogni zed three categories
of msconduct which nay constitute inequitable conduct for
insiders: (1) fraud, illegality, and breach of fiduciary duties;
(2) undercapitalization; or (3) claimant’s use of the debtor as a

mere instrumentality or alter ego. Sunmt Coffee Co. v. Herby's

Foods, Inc. (In the Matter of Herby’'s Foods, Inc.), 2 F.3d 128, 131

(5th Gr. 1993); Fabricators, 926 F.2d at 1467; Roberts v. CGerem a

(In re Roberts, Inc.), 15 B.R 584, 586 (Bankr. D.R 1. 1981)

(holding that the claimant’s crimnal activities constituted

i nequi tabl e conduct justifying equitable subordination). The



34
status of the claimant as an insider or fiduciary only goes to the
standard of review. To qualify as inequitable conduct, the insider
or fiduciary creditor nust have actually used its power to control
the debtor or its position of trust with the debtor to its own
advantage or to the other creditors’ detrinment. Citicorp, 160 F. 3d
at 987 (finding that using non-public infornmation obtained by neans
of fiduciary position as director to exploit a corporate
opportunity w thout disclosing actions to board or selling note
hol ders constituted inequitable conduct by a fiduciary);

Fabricators, 926 F.2d at 1467, Roberts, 15 B.R at 586 (“A

bankruptcy court can equitably subordinate a creditor’s cl ai mwhere
that creditor has breached a fiduciary duty resulting in detrinent
to other creditors.”).

Wiite asserts that in order to have engaged in
i nequi tabl e conduct, it nmust be shown that the cl ai mant obt ai ned or
sought sone personal advantage through his conduct. |In support,

Wiite offers the cases of Kham & Nate Shoes No. 2, Inc. v. First

Bank of Wiiting, 908 F.2d 1351 (7th Cir. 1990) and Capitol Bank &

Trust Co. v. 604 Colunbus Ave. Realty Trust (In re 604 Col unbus

Ave. Realty Trust), 968 F.2d 1332 (1st Cir. 1992) for the

proposition that “‘inequitable conduct’ in commercial |ife neans
breach plus some advantage-taking”. Wite Opening Brief at 14-15;

citing Kham & Nate, 908 F.2d at 1357 and 604 Col unbus Ave., 968

F.2d at 1361-62). In his argunent, Wite equates “advantage-
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taking” with “personal advantage” or “unfair advantage.” Wite
argues that the el enent of advantage-taking required to denonstrate
i nequitabl e conduct is clearly lacking in this case since he did
not seek to gain some unfair advantage in naking the Hayes Bri be,
nor did he in fact gain any unfair advantage as a result of the
bribe. |1 disagree with White's analysis of the law on this issue.
First, as the second prong of the equitable subordination test
denonstrates, a claimant need not have engaged in the inequitable
conduct for personal benefit. Cticorp, 160 F.3d at 986 (stating
the test requires that the claimant’s m sconduct nust have resul ted
ininjury to other creditors or conferred an unfair advantage on
the claimant). Second, the two cases Wite offers deal with outside
creditors who had no fiduciary duty to the debtor. Wite is both
an insider and a fiduciary of Md-Anerican by virtue of his
positions as an officer and a director. He did not have a
“conmercial” relationshipw th Md-Anerican (i.e.: outside creditor
with nere contractual relationship with a debtor) as envi si oned by

t hese two cases. ?®

25 Kham & Nate, 908 F.2d at 1357-58 (finding that claimant bank
was not an insider, that bank had the right to enforce the
terms of its contract, and that parties to a contract are not
each other’s fiduciaries).

604 Col unbus Ave., 968 F.2d at 1361-62 (finding that bank was
an outsider with contractual rights to withdraw a specified
amount of soft costs fromdebtor’s account but that when bank
abused its contractual right to withdraw funds in order to
wi t hdraw soft costs well in excess of the contractual anmount,
it had engaged in inequitable conduct).
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Unfair Advantage To G aimant O HarmTo The Debtor O Its Creditors

Under the second prong of the traditional equitable
subordi nation analysis, the Court nust deternine whether the
claimant’s inequitable conduct either (i) created sonme unfair
advantage for the claimant or (ii) harned the debtor or its
creditors. This standard is stated in the disjunctive so only
ei ther unfair advantage or harm nust be established. See Cticorp,
160 F.3d at 986 (“the m sconduct nust have resulted in injury to
the creditors or conferred an unfair advantage on the claimant”)
(enmphasi s added)).

This prong of the analysis is satisfied if the party
seeki ng equitable subordination denonstrates that the claimnt’s
conduct has harned the debtor or its other creditors. See 604

Colunbus Ave., 968 F.2d at 1363 (noting that equitable

subordi nation i s appropriate “when the m sconduct results in actual
harm to the debtor or other creditors”) (enphasis added); In re
Westgate, 642 F.2d at 1177 (finding claimnt conmtted numnerous
i nequitable acts in course of relationship with debtor). Any
all eged good faith on the part of the claimant will not negate the

harm sustained by the debtor or its creditors. See Machinery

Rental, Inc. v. Herpel (In the Matter of Multiponics, Inc.), 622

F.2d 709, 720 (5th Cr. 1980). However, the creditors that wll
benefit fromthe subordination of the claimmust be the creditors

that were injured by the inequitable conduct. Giticorp, 160 F.3d
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at 991-92 (finding that injury to the note sellers could not form
the basis of an equitable subordination that would benefit only
non-selling creditors and thus, injury to the non-selling creditors
of the debtor nust be established to warrant subordination).

An injury to the debtor caused by a claimnt’s
i nequi t abl e conduct in reasonable proximty to bankruptcy or while
the corporation is in financial distress decreases the |ikelihood
of the recovery of clains by general creditors, and thus injures

them See Mbile Steel, 563 F.2d at 700 (citing In re Kansas City

Journal -Post Co., 144 F.2d 791 (8th Gr. 1944)). There is no

requi renent that the purported m sconduct or the harmit causes be

a maj or cause of the debtor’s bankruptcy. 604 Colunbus Ave., 968

F.2d at 1362. “If the m sconduct harnmed the entire creditor class,
it is sufficient to show as harm that general creditors will be
|l ess likely to collect their debts as a result of the m sconduct.”

Li berty Mutual Ins. Co. v. Leroy Holding Co., Inc. (Inre Fort Ann

Express, 1Inc.), 226 B.R 746, 757 (N.D.N.Y. 1998)(citations

omtted); see also Oficial Comm of Unsecured Creditors v. Liberty

Savings Bank (In re Toy King Distrib., Inc.), 256 B.R 1, 201

(Bankr. M D. Fla. 2000) (finding that elenments of harm can be
satisfied by showing that general creditors are less likely to

collect their debts ) (quoting 80 Nassau Assocs. v. Crossl and Fed.

Sav. Bank (In re 80 Nassau Assocs.), 169 B.R 832, 840 (Bankr

S.D.N.Y. 1994) (“If the m sconduct results in harmto the entire
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creditor body, the objecting party need not identify the injured
creditors or quantify their injury, but need only show that the
creditors were harnmed in sonme general, concrete nanner.”)); 604

Col unbus Ave., 968 F.2d at 1362.

Equi t abl e subordination is renmedial not penal. Mbile
Steel, 563 F.2d at 701. Therefore, clains should be subordinated
only to the extent necessary to offset that harmwhi ch t he bankrupt
and its creditors suffered on account of the inequitable conduct.

Id.; see also Citicorp, 160 F.3d at 991; Herby's Foods, 2 F.3d at

131 (finding subordination proper only to extent necessary to
offset the harm the creditors suffered as a result of the
i nequi t abl e conduct).

The appellate court requires findings sufficient to
permt a judgnent to be nade regarding the proportionality of the
remedy (amount and | evel of equitable subordination) to the injury
that has been suffered by those who wll benefit from the
subor di nati on. Cticorp, 160 F.3d at 991. Thus it is the
bankruptcy court’s task in such a case to identify the nature and
extent of theinjury it intends to conpensate and specifically find
when those injuries are not fully quantifiable. 1d. Wen naking a
finding as to whether a claimant’s i nequitable conduct caused harm
to the debtor or its creditors, a court need not overl ook an injury
to those parties nerely because such injury is not easily

quantifi ed:
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[We do not suggest that a bankruptcy court can
never i npose a subordination renedy beyond
di sgorgenent of profit wi thout putting a specific
price tag on the loss suffered by those who wll
benefi t from t he subor di nati on. Such
quantification may not always be feasible and,
where that is the case, it should not redound to
the benefit of the wongdoer. A bankruptcy court
shoul d, however, attenpt to identify the nature and
extent of the harmit intends to conpensate in a
manner that wll permt a judgnent to be nmade
regarding the proportionality of the remedy to the
injury that has been suffered by those who wll
benefit from the subordination. If that is not
possi bl e, the court should specifically so find.

1d.

Therefore, full quantification of harmis not required in every
case. Nor does the burden of providing the evidence of the anount
of harm always fall fully on the proponent of subordination.
Rat her, once the proponent establishes that the i nequitabl e conduct
caused substantial harmto the debtor or its creditors, the burden
shifts to the claimant who engaged in the inequitable conduct to
denonstrate that the (i) harm caused was discrete in nature and
(ii) the court can determ ne the anount of harm done w t hout undue
conplication. Westgate, 642 F.2d at 1178 (finding that the court
need not engage in extensive litigation to determ ne the extent of

damages caused by claimant’s inequitabl e conduct). ?®

26 See al so Colunbia Gas and Electric Corp. v. United States, 153
F.2d 101, 102 (6th Cir.), cert denied, 329 U S. 737 (1946)
(hol ding that equitable subordination is appropriate where
claimant’s illegal or inequitable conduct harmed creditors,
even if it is difficult to nmeasure the harm caused); [n the
Matter of Automatic Washer Conpany, 226 F. Supp. 834, 836
(S.D. lowa), aff’d 38 F.2d 1006 (8th G r. 1964) (subordi nati ng
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Wi te has offered alternative standards for this prong of

t he equi tabl e subordi nati on anal ysi s. First, Wiite asserts that
the inequitable conduct nust personally benefit the claimant.
Clearly, the Third Grcuit test for the second prong of the

equi tabl e subordination test belies this argunent. See Citicorp,

160 F.3d at 986. Second, Wite asserts that the proponent of
subordi nati on nust denonstrate both harmto the debtor and harmto
its creditors or nust denonstrate that harm to the debtor also
harmed the creditors of the debtor. (Wite Opening Br. at 15).
Wiite offers no case in support of this proposition. The proponent
of subordination need only denonstrate that the claimnt’s
i nequi tabl e conduct either harnmed the debtor or harned other
creditors of the debtor. Diazo, 144 B.R at 777-78 (finding that
chapter 11 debtor’s failure to link inequitable conduct by
creditors to any neasurable injury to debtor or its creditors was
fatal to debtor’s equitable subordination clainm. Finally, Wiite
inplies that in order to fulfill the requirements of the harm
prong, that the proponent of subordination nust denonstrate that
the injury to the debtor’s other creditors was different than the
injury suffered by the claimant who is also a creditor of the

debtor.?” This assertion is contrary to the purpose of equitable

claim where the extent of the harm caused by claimant’s
i nequi tabl e conduct was difficult to ascertain).

21 “...even accepting Md-Anerican’s suggestion that danage to
the conpany sonehow by definition indirectly injures
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subordination which is to correct the inequity of allowing a
creditor who injured the debtor or its creditors through his
i nequitable action to participate in the distribution of the
di m nished estate on par wth those creditors. Equi t abl e
subordi nation views the harmand the renmedy solely fromthe eyes of
the injured debtor and/or its injured creditors. It is sinply of
no consequence that the claimant’s recovery was al so injured by his
own i nequitable actions.

Equi t abl e Subordi nati on Miust Be Consistent Wth The Provisions O
The Bankruptcy Code

Under the third prong of the 8510(c) anal ysis, this Court
nmust determ ne whet her the subordination of a particular claimis
consistent with the Bankruptcy Code. This prong “‘ has been read as
a “rem nder to the bankruptcy court that although it is a court of
equity, it is not free to adjust the legally valid claim of an
i nnocent party who asserts the claimin good faith nerely because
the court perceives the result is inequitable”.” Cdticorp, 160

F.3d at 990 (quoting United States v. Noland, 517 U S. 535, 539,

116 S. . 1524, 1526, 134 L. Ed. 2d 748 (1996) (citations omtted).
This prong is satisfied if subordination “is consistent wth the
basic goal of equality of distribution in bankruptcy.” Hovis V.

Powers Constr. Co., Inc. (In re Hoffman Assocs., Inc.), 194 B.R

creditors, there is no evidence from which to concl ude that
this theoretical injury tocreditors was any different for M.
VWhite than it was for any other creditor.” Wite Opening Br.
at 16.
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943, 966 (Bankr. D.S.C. 1995). “A claimant whose inequitable
conduct has harned other creditors has skewed the prospects for
equal distribution, and subordination corrects this.” Id.

Subordi nation of the Enploynent Claimis Appropriate

| find that the three part test for equitable
subordination has been net in this case and that equitable
subordi nati on of the Enploynent Claimup to the naxi num val ue of
that claimis appropriate.

White' s conduct consisting of a crimnal act and breaches
of fiduciary duties was inequitable. As President and a director
of Md-Anerican, Wite was an insider and a fiduciary of the
cor poration. Wiite used t hese positions of authority,
responsibility and trust with the debtor in the comm ssion of his
I nequi tabl e acts. The record clearly establishes that Wite
affirmatively engaged in illegal activity, nanely bribery of a
public official, in his role as President and CEO of M d-Aneri can.
This crimnal conduct exposed Md-Anmerican to (i) crimnal
prosecution and (ii) the risk of loss of necessary |icenses and
permts. White admitted that he commtted bribery by paying
corporate funds to a Gary, Indiana councilnman for the purpose of
ensuring that the councilmn would not take action in the city

council that would be detrinmental to Md-Anmerican.?® (PA 32 at

28 | did not find Wiite's testinony alleging that he nerely
failed to undo the transaction credible. (Tr. 58:21-59:4).
That testinony is belied by both his guilty plea, (PA 32 at
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19(b)). White approved the purchase transacti on whi ch canoufl aged
the bribery in his capacity as President and CEO. Moreover, Wite
admtted that his crimnal activities constituted a serious breach
of his fiduciary duties to Md-Anerican and harned M d-Anerican’s
reputati on and goodwi | I when those were inportant to the conpany’s
success in the highly regulated waste disposal industry. (Tr.
White 62:14-63:10; Meredith 283: 4-284:16).

Wiite al so breached his fiduciary duty as a director of
the corporation by maintaining his silence as to his guilt for six
years, thus allow ng the corporation to pay his personal |egal fees
when as President, CEO and Chairman of the Board of Directors he
shoul d have known that he did not neet the requisite standard of
conduct to be entitled to indemification pursuant to the provision
of Md-Anerican’s Certificate of |ncorporation.

Wiite has asserted that his conduct does not neet the
requi site standard for inequitable conduct because he derived no
personal benefit fromthe bribery transaction. Wite bases this

assertion on his interpretation of the finding in Kham & Nate that

““lInequitable conduct’ in conmercial |life nmeans breach plus sone
advantage-taking...”. 908 F.2d at 1357. As discussed above, this
argunent is without nerit.

White' s inequitable conduct caused both tangible and

9(b)), the contents of that plea, 1d., and his adni ssion that
he made a severe mstake by commtting the bribery. (Tr.
Wiite 62:3-9).
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intangible harm to the debtor and its creditors. The Pl an
Adm ni strator put forth evidence of substantial harmto the Debtor
and its creditors. Therefore, the burden was on Wite to
denmonstrate (i) that the harmwas discrete in nature and (ii) the
court can determne the anmpunt of the harm done w thout undue
conplication. Westgate, 642 F.2d at 1178. Where quantificationis
not feasible, theinability to quantify the full extent of the harm
should not redound to Wite' s benefit. Cticorp, 160 F.3d 991.
White' s assertions that he engaged in the bribery for the benefit
of Md-Anerican and to preserve a substantial corporate investnent
inthe Gary, Indiana landfill do not serve to negate or reduce the

harm caused by his inequitable conduct. Miltiponics, 622 F.2d at

720; (Tr. Wiite 32:6-10). The Plan Adm ni strator and Wi te dispute
the type and extent of the harmcaused by White' s conm ssion of the
Hayes Bribery, the ensuing Bribery lInvestigation and the nolo
contendere plea of M d-Anerican.

| find that the tangible, easily quantifiable harm has
been established here. First, Md-Anmerican Indiana entered a pl ea
of nolo contendere to a bribery charge resulting fromM. Wite's
crimnal activity and paid a fine of $150,200. (PA 42, 43 & 44; Tr.
Meredith 252:10-254:5). Wiite responds that M d-Anmerican has not
explained how this plea and the associated fine caused any
cogni zable harmto any creditor or affected in any way the paynent

of any creditor’s claim and that indeed this harm is not
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attributable to himsince as a director, he voted agai nst entering
into such a plea.? Unquestionably, the $150,200 fine resulted from
White’' s i nequitabl e conduct and t he paynent of that fine during the
Debtor’s bankruptcy decreased the assets of the estate and thus
affected the payout to general creditors.? Second, M d-Anerican
pai d $62, 000 of M. White' s outstanding | egal fees billed by Jenner
and Bl ock between February 6, 1996 and April 12, 1996 as part of
the Resignation Agreenment. \White testified that those fees were
related to the Bribery I nvestigation. (Tr. Wiite 22:24-23:9, 26:18-
275, 28:1-10; Wite 4). As an officer and director of Md-
Anerican, Wite was aware or should have been aware, that he was
not entitled to indemification for |egal fees connected to the
Bribery Investigation pursuant to the provisions of the Md-
Anmerican Certificate of Incorporation. By accepting this paynent
while the conmpany was financially distressed, Wite gained an
unf air advantage over other creditors of Debtor’'s estate. It nust
be not ed however that these | egal fees are subject to be recovered

t hrough set-off, reinbursenent or disgorgenent. To that extent,

29 As for Wiite's vote against entering into the plea agreenent,
gi ven his subsequent adm ssion of guilt regarding the Hayes
Bri bery, such a vote can only be construed as further evidence
of White's self-interest in hiding his crimnal conduct and
yet anot her violation of his fiduciary duties to M d-Ameri can.

30 The pl ea agreenment was entered into April 25, 1996, however,
the fine of $150,200 was assessed at sentenci ng on March 26,
1997, which was post-petition. (PA 43 & 44). Unchall enged
testinmony indicates that the fi ne was subsequently paid by the
conmpany. (Tr. Meredith 253: 10-254:5).
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t hey arguably nmay not at the same time be used for the cal cul ation
of harm for the purpose fashioning the remedy of equitable
subordi nati on
However, when determning the extent of the equitable
subordi nati on renmedy, | need not overl ook other harmthat resulted
fromWite s inequitable conduct nerely because it is not easily
quantifiable. The inability to fully quantify the harm caused by
White’s i nequitable conduct should not redound to Wiite' s benefit.
This Court need only make findings that all ow an appellate court to
determ ne the proportionality of the renmedy to the harmresulting
fromthe inequitable conduct. Therefore, Wite' s argunents that
the Plan Adm ni strator has not offered evidence quantifying other
harns is not on point. The Plan Adm nistrator need only establish
that harmresulted fromWite’'s i nequitable conduct and that it was
substantial enough to warrant equitable subordination of the
Enpl oynment Cl ai m
| find that substantial harmwas visited on M d-Aneri can
whi ch, although not fully quantifiable, exceeds White's claim
Al t hough Wiite's crimnal act took place in 1991, the effects of
this inequitable conduct <clearly harmed Debtor’s business
operations and depl eted Debtor’s estate prior to bankruptcy and in
t he bankruptcy itself. Once substantial harm neriting equitable
subordination is established, it was Wiite' s burden to denonstrate

that the harmwas (i) discrete in nature and (ii) the court could
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determine the anobunt of harm done w thout undue conplication.
Wiite did not neet this burden. The following harm has been
establ i shed but not fully quantified:

(1) Md-Anerican incurred substantial | egal fees in connection
with its defense of the Bribery Investigation which began sonetine
after March 1991 and lasted until Mrch 1997, the paynent of M.
Wiite' s |l egal fees fromDecenber 1994 until February 1996, and the
paynent of legal fees for its other enployees, officers and
directors during the course of the Bribery Investigation. The
Court finds that the cost of these legal fees is well in excess of
$218,300. Even if the Court only considers the | egal fees expended
cl oser to the bankruptcy, the fees woul d exceed this anount. M d-
Aneri can has offered testinony that in 1995 its costs were $500, 000
for its own defense of the Bribery Investigation and the Canpai gn
Contribution Investigation. (Tr. Meredith 227:10-228:7).3 This
figure excludes the cost of lawfirnms hired to defend enpl oyees in
these matters. 1d. Md-Anerican was using the same law firmto
defend both nmatters and the pleas were negotiated with the
assistant U S. Attorney. Thus, it is unlikely that the cost of
defending just the Bribery Investigation could be culled fromthis

nunber even given extensive documentation.

31 Meredith defined the Gary crimnal investigation as including
both the bribery issue and illegal canpaign contribution
issue. (Tr. Meredith 173:13-174:2). Meredith also clearly
stated that the legal fees were those associated with both
these investigations. (Tr. Meredith 228:2-7).
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However, | find that the cost of Bribery Investigation in

1995 to be substantial and credible evidence suggests that is was
at least $250,000.%* There is no reason to suggest that the
expenses woul d have been less in 1996 when M d-Anmerican, through
Meredith and Garcia, were neeting with the assistant U S. Attorney
and were receiving advice on the plea agreenent from counsel. (PA
28; Tr. Garcia 446:1-19). Indeed, the Bribery Investigation cannot
be consi dered conplete until M d-Anerican Indiana s sentencing on
March 26, 1997, two nonths after M d- Anerican fil ed for bankruptcy.
White cannot dispute that M d-Anerican paid |l egal fees for its own
defense during the Bribery Investigation, the negotiation of its
plea to the resulting charge, or the entry of the plea and he has
given no reason for this Court to believe that M d-Anerican had
| ower costs than he did for the sane tinme period. |ndeed, they

nmust have been higher.?*® Therefore | conclude that over the course

32 Wite testified that his claim for legal fees in the
Enpl oynent C ai mwas based on the Bribery Investigation. (Tr.
White 47:10-48:2, 26:18-27:5). For the one year period from
March 1996 through February 1997, those fees were $204, 000.
(White 6). White also accrued legal bills in the anount of
$62, 000 between February 6, 1996 and April 12, 1996. This
suggests a substantial annual defense cost related to the
Bri bery Investigation. This Court cannot conceive of any
reason why the defense costs for Md-Anmerican woul d have been
any less than those for Wite.

33 Wi te does not dispute the fact that M d-Anerican paid | egal
fees for its other officers, directors and enployees in
connection with its defense to the Bribery Investigation. In
fact, White elicited this testinony in support of his
contention that he was owed indemnification of his own very
substantial |legal fees. (Tr. Meredith 117:5-16).
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of the Bribery Investigation, Md-Anerican i ncurred | egal expenses
wel |l in excess of $218,300 and that even if only the costs incurred
in 1996 and 1997 are considered, Md-Anmerican’s |egal expenses
related to the Bribery Investigation are in excess of that anmount.

(2) Md-Anerican was unable to increase its directors &
officers liability insurance from$5 millionto $10 mllion and its
premiumfor its then existing coverage of $5 million was increased
from $150, 000 per year to $305,000 per year. This is logically a
result of Md-Anerican’s required disclosure of the G@Gry
I nvestigation, which included the Bribery Investigation and the
Canpai gn Contri bution Investigation, to the insurance carrier. It
i s not possible to discern what portion of the $155,000 i ncrease is
attributable to the crimnal investigation and charges in the
Bribery Investigation rather than the Canpaign Contribution
I nvestigation. Nor has Wite presented evidence that woul d assi st
the Court in determning this or which would show sonme other
pl ausi bl e expl anation for the conpany’s inability to increase its
i nsurance or the doubling of its rate. Wite’'s inequitable conduct
precipitated the crimnal investigation of Md-Anerican and hi nsel f
as an officer and director. Therefore, | nust conclude that a
substantial portion of this increased insurance premum is
attributable to his inequitable conduct.

(3) The pending crimnal investigation had a negative i npact

on Md-Anerican’s negotiations with its |lenders and thus, nmade it
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difficult for Md-American to obtain nore favorable ternms wth
respect to the significant debt that had to be refinanced. (Tr.
Meredith 182: 14-183: 23, 185:20-186:6; Troja 357:22-359:22; Grcia
430:13-431:7; Puricelli 460:13-17, 477:6-478:2). The inpact of the
Bri bery Investigation and the subsequent nolo contendere plea by
M d- Areri can’ s subsidiary on M d- Anerican’ s fi nanci ng costs are not
easily neasured. However, credible testinony has been entered
regarding this elenent of the harm caused by Wiite' s inequitable
conduct and it is clear that the Bribery Investigation had an
i npact on M d-Anerican’s operations, the actions of its directors,
and the conpany’s ability to finance its operations and function
effectively. Therefore, this harm though not fully quantifiable
nmust be consi der ed.

(4) The crimnal investigation also increased Md-Anerican’s
costs with respect to its dealings with regul atory agencies. M d-
Anmerican established, through Meredith’s testinony, that in his
per sonal experience M d-Anerican experienced increased costs in
obtaining a license due to objectors who utilized the crimnal
i nvestigation and bad boy provisions to delay approval of their
permt. (Tr. Meredith 283:4-284:16). Wite s attenpts to recast
this testinony are unpersuasive. (Wite Reply Br. at 13-14). It is
clear that the Bribery lInvestigation and the subsequent nolo
contendere plea by Md-Anerican Indiana caused by Wite's

i nequi tabl e conduct danaged M d- Anerican’s goodw || and gave M d-
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Anmerican’s opponents a legal reason to oppose Md-Anerican
operations and permtting under the bad boy provisions. (Tr.
Meredith 283:4-284:16; Wiite 63:6-10).

(5) The crimnal investigation and subsequent nolo contendere
plea to bribery of a public official in Gary, Indiana made it
I npossi bl e to recapture the fornmer waste di sposal site that was the
subject of the bribe. (Tr. Meredith 284:17-286:4). VWiite's
i nequitable conduct is directly linked to the Gary, Indiana
landfill. (PA 32 at f9(b)). Wite's own testinony supports the
finding that the operation in Gary was valuable to M d-Anerican.
(Tr. White 32:6-10)(testifying that when the bribe was nmade M d-
Anerican had invested $15 to $18 million in upgrades to the Gary,
Indiana landfill). Although it is not possible to ascertain the
anount of the loss of future revenues fromthat operation, it is
certain that Wite s inequitable actions had an inpact of M d-
Anerican’s ability to do business ever again in Gary, |ndiana.

White is not an innocent third party asserting a claimin
good faith. Rather, Wiite, in his capacity as a fiduciary of Md-
Anmeri can, engaged in a course of crimnal conduct that breached his
fiduciary duties and caused substantial harmto Md-Anerican and
its creditors. It would be inequitable to allow White to share
equally in the distribution of the estate with the very creditors
he harnmed by his crim nal conduct and breaches of fiduciary duties.

VWhite' s argunents that this prong has not been net are



52
unpersuasive. White argues that this Court may not set aside his
claim solely to provide a distribution to other creditors who
appear nore deserving and that the doctrine of equitable
subordi nati on should not be applied where the purpose is not to
achieve equity but rather to punish a party for its past conduct.
The cases Wite offers in support of these propositions are
inapplicable in this situation.?** \Wlite asserts that equitable
subordination of all or part of his claim wuld do nothing to

achi eve equity but would instead sinply punish Wite further for a

34 Wiite cites Equi bank v. Dan-Ver Enterprises, Inc. (In re Dan
-Ver Enterprises, 86 B.R 443, 448 (Bankr. WD. Pa. 1988) for
the proposition that the Court “cannot set aside the a lien
solely to provide a distribution to other creditors who appear
nore deserving.” However, Dan-Ver goes on to say in the next
sentence: “We can however, subordinate the claim of an
officer, director or shareholder who is also a creditor, to
the clains of unsecured creditors, when the officer, director
or shareholder has wused his insider status to conduct
inequitable activities.” 1d. Cearly, as discussed in the
opi ni on, supra, White used his position as president of M d-
Anmerican to nmake the Hayes Bri be.

Wiite cites the case of Inre Porter, 50 B.R 510, 520 (Bankr.
E.D. Va. 1985) for the proposition that “the doctrine of
equi tabl e subordi nati on should not be applied in any case if
the purpose is not to achieve equity but rather to punish a
party for his past conduct.” |In the Porter case, the court
found that a settl enent agreenent entered i nto by the cl ai mant
and the Trustee which paid $55,000 to the estate for
fraudul ently conveyed property purged the claimnt of the
i nequi tabl e conduct based on the fraudul ent conveyance. 1d.
Therefore, the court woul d not subordi nate the cl ai mwhere the
i nequity had been renpbved. 1d. Wite s situation is vastly
different. He has made no restitution to or settlenment with
t he bankruptcy estate of M d-American that woul d purge hi m of
the inequity of his illegal conduct or mitigate the harmit
inflicted on Debtor or its creditors.
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m stake he nmade in 1991. Wite also contends that equitable
subordination is inappropriate because he has fully accepted
responsibility for his crimnal acts and has been sanctioned for
t hose acts.®* The fact that Wiite has faced crim nal sanctions and
has paid his debt to society through fines and comunity service
has no bearing on the question of equitable subordination.
Equi t abl e subordi nation re-establishes equality in distribution in
bankruptcy by subordinating the legally valid claimof a creditor
whose i nequitable conduct harned the debtor or its creditors.
Thus, the paynent of one’'s debt to society does not address the
equitable issues raised by the harm the claimant’s inequitable

conduct caused the debtor or its creditors. See Roberts, 15 B.R at

585-86 (finding that clai mof corporate president for salary would
be equitably subordinated where he was already in jail for the
crimnal charges that were the basis of his inequitable conduct).
In order to expunge the inequitable conduct and avoid equitable
subordi nation, the claimnt nust nake restitution to the estate.
See Porter, 50 B.R at 520 (inequitable conduct expunged such that
cl aim was not subject to equitable subordination when settlenent
agreenent was nade and Trustee received $55,000 for fraudulently

conveyed property).

35 Wite received a sentence of three years of probation, a
$4,000 fine and 200 hours of conmunity service. (Tr. Wite
111: 10- 15) .
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CONCLUSION
Al t hough the extent of harmthat Wite caused t he Debt or
and its creditors is not fully quantifiable, for the reasons set
forth above, | find that it is far in excess of the maxinmm
al l owabl e amount of his claim Therefore, | conclude that
equi tabl e subordination of the Enploynent Claimto the clains of

all other creditors is appropriate in this case.



UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE

In re: ) Chapter 11
)
M D- AVERI CAN WASTE SYSTENMS, ) Case Nos. 97-104 (PJW
INC., et al., ) (Substantively Consolidated)
et al., )
)
Debt or s. )

ORDER

For the reasons set forth in the Court’s opinion of this
date, the request of the Plan Adm nistrator of debtor M d-Anerican
Waste Systens, Inc. to subordinate the claim of Christopher L.
White (Claim No. 00420) isS GRANTED. Pursuant to 11 U S C 8
510(c), G aimMNo. 00420 is subordinated to C ass 4-C cl ai ns under
the Debtor’'s confirmed Anmended Joint Liquidating Plan of

Reor gani zati on (Doc. 541).

Peter J. Wal sh
Uni ted States Bankruptcy Judge

Dat e: Sept enber 18, 2002



